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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, ex rel.

W. A. DREW EDMONDSON, in his capacity as
ATTORNEY GENERAL OF THE STATE OF
OKI.AHOMA and OKLLAHOMA SECRETARY

OF THE ENVIRONMENT C. MILES TOLBERT,
In his capacity as the TRUSTEE FOR NATURAL
RESOURCES FOR THE STATE OF OKLAHOMA,

Plaintiff,

VS, 05-CV-0329 GKF-SAJ

)

)

)

)

)

)

)

)

)

)

)
TYSON FOODS, INC., TYSON POULTRY, INC,, )
TYSON CHICKEN, INC., COBB-VANTRESS, INC.,, )
AVIAGEN, INC,, CAL-MAINE FOODS, INC,, )
CAIL-MAINE FARMS, INC., CARGILL, INC,, )
CARGILL TURKEY PRODUCTION, LLC, )
GEORGE’S, INC., GEORGE’S FARMS, INC.,, )
PETERSON FARMS, INC., SIMMONS FOODS, INC., )
and WILLOW BROOK FOODS, INC., )
)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

Defendants.

TYSON FOODS, INC., TYSON POULTRY, INC.,
TYSON CHICKEN, INC., COBB-VANTRESS, INC.,
GEORGE’S, INC., GEORGE’S FARMS, INC.,
PETERSON FARMS, INC., SIMMONS FOODS, INC.,
and WILLOW BROOK FOODS, INC.,

Third Party Plaintiffs,
vs.
City of Tahlequah, et al.,

Third Party Defendants.

AMENDED FOURTH SUPPLEMENTAL RESPONSES OF DEFENDANT,
PETERSON FARMS, INC. TO FIRST SET OF INTERROGATORIES AND

FIRST REQUEST FOR PRODUCTION OF DOCUMENTS BY PLAINTIFES
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Defendant, Peterson Farms, Inc. (“Peterson Farms™), respectfully submits the
following Amended Third Supplemental Responses to Plaintiffs’ First Set of Interrogatories
and Requests for Production of Documents, pursuant to Federal Rules of Civil Procedure 26
and 33; the Court’s Order of December 7, 2007 (Dkt. #1409); and the Court’s Opinion and
Order of May 20, 2008 (Dkt #1710).

GENERAL OBJECTIONS:

L. Peterson Farms objects to, and does not agree to, or agree to subject itself to,
the arbitrary and extraordinary “definitions” described by the Plaintiffs to certain terms as
set forth in their First Set of Interrogatories and Requests for Production of Documents
propounded to Peterson Farms, To the extent that such terms appear in the plaintiffs’ First
Set of Interrogatories and Requests for Production of Documents and are in excess of the
requirements of the Federal Rules of Civil Procedure, Peterson Farms instead ascribes to the
ordinary, every day and reasonably, commonly understood meanings which apply to such
terms, and also which comply with the Federal Rules of Civil Procedure. Peterson Farms
objects to the definitions to the extent they assume facts not in evidence or related to facts
or contentions in dispute in the action. Peterson Farms also specifically objects to the
definition of “Defendant” as it is overly broad and includes within its scope “Contract
Growers.” On July 21, 2008, Peterson Farms sold certain of its assets, including but not
limited to its feed mill and processing plant (both of which are located outside the IRW), and
terminated its grower contracts. Peterson submits these answers and responses for itself and
not for any other person or entity, including any person or entity who formerly raised poultry

under contract with Peterson Farms.
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2. Each of the following responses is made subject to and without waiving any
objections Peterson Farms may have with respect to the subsequent use of these responses
or the documents identified pursuant thereto, and Peterson Farms specifically reserves: (a)
all questions as to the privilege, relevancy, materiality, and admissibility of said iesponses
or documents; (b) the right to object to the uses of said responses or the documents identified
pursuant thereto in any lawsuit or proceeding on any or all of the foregoing grounds or on
any other proper ground; (c) the right to object on any and all proper grounds, at any time,
to other discovery procedures involving or related to said responses or documents; and (d)
the tight, at any time, upon proper showing, to revise, correct or clarify any of the following
1ESPONSES.

3 Peterson Farms objects to each and every interrogatory and request to the
extent it seeks or calls for information or the identification of documents which are protected
from discovery and privileged by reason of: (a) the attorney-client communication privilege;
(b) the “work product” doctrine; (c) the “trial preparation” doctrine; (d) the joint defense o1
“co-party” privilege; or (e) any other applicable discovery rule or privilege.

4, Peterson Farms objects to each and every interrogatory and request to the
extent it seeks information or the identification of documents concerning any claims or
occurrences other than the claims and occurrences set forth in Plaintiffs’ First Amended
Complaint for which Plaintiffs request relief.

5. Peterson Farms objects to each interrogatory and request to the extent it seeks
or relates to information or the identification of documents which are available to the public,

and thus, equally available to Plaintiffs.
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6. Peterson Farms objects to each request to the extent it seeks or relates to
information or the identification of documents which are protected as proprietary and
confidential trade secrets.

7. Peterson also incorporates as though fully restated herein all objections and
limitations to responses made by every other defendant to the corresponding interrogatories
and requests for production.

8. The foregoing objections apply to each and every response hetein. By
specifically incorporating individual General Objections in any response, Peterson Farms
expressly does not waive the application of the remainder of the General Objections to such
response  Subject to these objections and subject to any additional objections set forth
hereinafter, Peterson Faims responds to Plaintiffs” First Interrogatoties and Requests for
Production as follows:

SUPPLEMENTAL RESPONSES TO INTERROGATORIES

INTERROGATORY NO. 1: For each of your poultry growing operations

in the IRW since 1952, please provide the following information:

a. name and physical location of the operation;

b. dates of operation;

C. type of operation (breeder, broiler, layer, etc.);

d. number of birds (aggregated annually) at each location; and,
e name of the owner and operatoi.

SUPPLEMENTAL RESPONSE: Peterson Farms objects to Interrogatory No
1 as it is ovetly broad in scope, and is therefore overly burdensome. Peterson does not
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possess information sufficient to answer this interrogatory as it seeks information regarding
operations extending back in time for 54 years. Furthermore, Peterson Farms objects to the
time period of this interrogatory as it seeks information that is neither relevant nor is it likely
to lead to the discovery of admissible evidence. In addition, Peterson Farms maintains its
records based on its operational and business needs and did not attempt to maintain grower
information by watershed until 2003.

Subject to and without waiving the foregoing specific objections and its General
Objections, Peterson Farms refers Plaintiffs to its former contract growers’ files (for contract
growers within the Illinois River Watershed), which it has previously produced for the time
period of 2002 to the present, in addition to the additional limited growers’ files produced
for periods prior to 2002. Peterson Farms also refers Plaintiffs to the tables attached as
Table “A” and Table “B” to its Second Supplemental Response to Interrogatory No. 1,
which are incorporated herein by reference, containing the requested information for
independent farmers formerly under contract with Peterson Farms for poultry production
who are believed to be within the Illinois River Watershed.

In addition, Peterson Farms refers Plaintiffs to Table “C” and Table “D”, which were
attached to its Third Supplemental Response to Interrogatory No. 1 and incorporated herein
by reference, containing a summary of poultry production from September 1985 (which is
the oldest electronically stored information readily accessible to Peterson Farms) through
May 2008 These additional Tables wete submitted in satisfaction of Court’s Opinion and

Order of May 20, 2008 (Dkt. #1710).
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Table “C” contains a summary of poultry production for those growers previously
identified in Table “A” and Table “B” for the aforementioned time span;' the summary
poultry production in Table “C” supplements, replaces and supercedes the poultry
production information in Table “B”. The poultry growers whose production numbers are
summarized in Table “C” were generally identified as contract growers who were under
contract within the 5-year limitation previously applicable to discovery of operational
matters.

Table “D” generally contains a summary of poultry production for additional growers
believed to be within the Illinois River Watershed outside the 5-year limitation previously
applicable to discovery of operational matters.” These additional growers were identified
through a manual process relying on a list of grower names and the memories and
recollections of Peterson Farms’ former employees. Apart from these memories and
recollections, the location of the farms cannot be verified because, upon its best knowledge,
Peterson Farms does not possess or maintain readily accessible information for these farms,
whether in hard copy or electronic format. Many of the operations whose poultry ptoduction
numbers are summarized in Table “D” may be outside the Illinois River Watershed As
such, the poultry production in Table “D” is inherently unreliable. Subject to and without
waiving the foregoing, the poultry production numbers in Table “D” are believed to be

separate from and in addition to the production information in Table “C”.

! Table “C” is subdivided into Table “C-1” (broilers), Table “C-2” (hens) and Table
GGC~3 7’..

2 Table “D” is likewise subdivided into Table “D-1” (broilers), Table “D-2” (hens)
and Table “D-3".
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Subject to and without waiving the foregoing, the operations and other information
in Table “A” through Table “D” have been identified to the best of Peterson Farms’ current
knowledge and ability and are subject to the additional qualifications and caveats discussed
hereinafter.

With regard to the capacity figures in Table “A”, Peterson Farms periodically
recalculated or adjusted poultry house capacity based on factors such as, but not limited to,
the size of chicken in production, advances in poultry house technology, improvements in
poultry house ventilation, increase in the number of poultry houses, 1etrofitting of existing
facilities, and replacement of outdated poultry houses with modern facilities. The capacity
figures in the “7/25/2007” column cotrespond with the capacity figures in the report marked
Exhibit “1B” at the Rule 30(b)(6) deposition of Kirk Houtchens on July 26, 2007

With regard to the chicken production figures in Table “B” through Table “D”,
Peterson Farms maintains that, to the extent these figures are used to calculate or estimate
the production and/or land application of poultry litter within the Illinois River Watershed,
the information is inherently unreliable and, therefore, it objects to the admissibility of any
such evidence for any claim before the Court. The summary poultry production figures in
Table “C” and Table “D”, which were compiled from operational information, represent
Peterson Farms’ best estimate as to the number of chickens placed in and removed from the
respective operations during the identified fiscal years beginning October 1 and ending
September 30, but Peterson Farms cannot certify the accuracy of the chicken production

numbers for the Illinois River Watershed for reasons heretofore and hereafter discussed.
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As noted above, Peterson Farms did not begin categoiizing, or attempting to
categorize, growers by watershed until 2003, rendering chicken production figures for
growers who ceased operations prior to 2003 less reliable than more current figures. The
identification of any growers who terminated their relationship with Peterson Farms priot
to the period in which it began attempting to designate the watershed of the growers asa part
of its regular business practice were identified through a manual process based primarily on
the recollections of former long-term employees in Peterson Farms’ live production
department. Therefore, the identification of these growers is subject to any and all potential
errors inherent in this method of identification, including but not limited to mistaken or
erroneous memories resulting in omission of growers who may have had operations in the
Illinois River Watershed.

Furthermore, with regard to the information contained in Table “D”, a similar process
was employed to identify additional historic, inactive growers believed to be within the
Ilinois River Watershed outside the 5-year limitation previously applicable to discovery of
operational matters. However, with regard to these additional inactive growers, Peterson
Farms did not have any means of confirming the location of the growet, apart from the
recollections of former long-term employees These additional historic, inactive growers
were identified from a list of names without the aid ot availability of a farm address, driving
instructions, GIS information ot any other information that may have allowed Peterson
Farms to confirm that the additional inactive growers were, in fact, within the Illinois River
Watershed. As such, the poultry production information contained in Table “D” is subject

to greater error and, thus, less reliable than the information in Table “C”.
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Similarly, many of the operations are located on ot near the boundary of the Illinois
River Watershed and an adjacent watershed, leaving them subject to temoval from (or
addition to) the chicken production figures in Table “C” and/or Table “D” were Peterson
Farms able to confirm the location of the latter operations. The boundaries of the Illinois
River Watershed are uncertain and dependent on the entity defining the watershed For
example, as Plaintiffs are aware, a poultry inspector from ODAFF has previously identified
operations formerly under contract with Peterson Farms as being located in an adjacent
watershed that Peterson Farms believed were in the Illinois River Watershed. Peterson
Farms cannot possibly verify that the criteria and boundaries it used beginning in 2003 to
designate a particular grower’s watershed location ate the same as those used, for instance,
either by ODAFF for its regulatory purposes or by Plaintiffs in defining the Illinois River
Watershed in their First Amended Complaint.

Furthermore, the chicken production figures in Table “C” and Table “D” do not take
into account the size of the chicken in production during the respective periods, the age of
the chickens at the time of death or removal from an operation, the length of time a given
flock was in the particular operation, the mortality in the particular operation, the petiod in
which a flock was in the care of a particular operation, the operations’ respective changes
in capacity, the operations’ respective cake-out or litter clean-out occurrences, the amount
of litter removed from an operation, or the ultimate destination of poultry litter removed
from any operation, which could be either within or outside the Illinois River Watershed.
Similarly, the chicken production figures in Table “C” and Table “D” cannot reliably be

used to estimate or calculate the number of chicken/head per day in a particular operation,

114-004_2008_10_16_Peterson's 4th Supplemental Responses to First ROG. wpd 9




Case 4:05-cv-00329-GKF-PJC  Document 2145-4 Filed in USDC ND/OK on 06/05/2009 Page 10 of 17

the rate at which an operation experienced mortality among chickens initially placed in the
operation, or the weight of the chicken at the time of death or removal from the operation.

In addition, in isolated incidences, the figures reflected on Table “C” and Table “D”
may be in error for other reasons. As previously disclosed, the suspected error in the figures
were contained in the “In 2004” and “Out 2004” column for Lee Breeder Farm on the hen
portion (B-2) of Table “B”. The “In 2004” figure of 27,395 was believed to be overstated
by an amount equal to the “Out 2004” figure of 9,437; the transfer “out” tepresented by the
9,437 figure was an internal transfer specific to Lee Breeder Farm, resulting in double
counting of these birds in the “in” figute. Upon information and belief, the accurate “In
2004” figure for Lee Breeder Farm should be the “In 2004” figure of 27,395 less the “Out
2004” figure of 9,437, or 17,958 These suspected etrors are also contained within the
summary information in Table “C”. Furthermore, there is another issue in the Table C-2
compared with Table B-2; again, this difference is related to the poultry production numbers
of Lee Breeder Farm Upon information and belief, this difference is related to poultry
numbers previously omitted for Lee Breeder Farm for “In 2004” and “Out 2004” related to
an inadvertently omitted department, Consequently, the numbers in Table C-2 are higher
than the “In 2004” and “Qut 2004” reported for Table B-2 by 8055 and 8450, respectively.
Although not believed to be material, the Tables may also contain undetected mathematical
transpositions or related errors

Therefore, subject to the foregoing objections, qualifications and caveats, the best
estimate in Table “C” and Table “D” may be an over-estimate or under-estimate based on

a number of factors of which a representative list only is discussed herein; these numerous
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factors, including but not limited to the aforementioned qualifications and caveats, constitute
the “margin or error” for the bird production figures in Table “C” and Table “D”.

Respectfully submitted

By /s/ Philip D. Hixon 7/ A/ / / %
A Scott McDaniel (Okla Bat No 16460 mcdamel@mhlg-iaw,com
Nicole M. Longwell (Okla. Bar No. 18771) nlongwell@mhhla-law.com
Philip D Hixon (Okla. Bar No. 19121) phixon@mhla-law.com

Craig A. Mirkes (Okla. Bar No. 20783) cmitkes@mbhla-law.com
McDANIEL, HIXON, LONGWELL & ACORD, PLLC

320 South Boston Ave., Suite 700

Tulsa, Oklahoma 74103

(918) 382-9200

COUNSEL FOR DEFENDANT
PETERSON FARMS, INC.
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CERTIFICATE OF SERVICE

I certify that on the 15th day of October, 2008, I electronically transmitted the attached

document to ECF registrants:

W A. Drew Edmondson, Attorney General
Kelly Hunter Burch, Assistant Attorney General
J. Trevor Hammons, Assistant Attorney General
Daniel Lennington, Assistant Attorney General

Melvin David Riggs

Richard T Garren

Sharon K. Weaver

David P. Page

Riggs Abney Neal Turpen Orbison & Lewis

Robert Allen Nance
Dorothy Sharon Gentry
Riggs Abney

Louis W Bullock
Robert M Blakemore
Bullock Bullock & Blakemore

Michael G. Rousseau
Jonathan D. Orent
Fidelma L Fitzpattick
Motley Rice LLC

Elizabeth C. Ward

Frederick C Baker

William H Narwold

Lee M Heath

Elizabeth Claire Xidis

Ingrid L. Moll

Motley Rice

COUNSEL FOR PLAINTIFFS

Stephen L. Jantzen

Patrick M Ryan

Paula M. Buchwald

Ryan, Whaley & Coldiron, P.C.

Mark D. Hopson

Jay Thomas Jorgensen
Timothy K. Webster
Gordon D Todd
Sidley Austin LLP

drew_edmondson@oag.state.ok us
kelly_burch@oag state ok.us
trevor_hammons@oag state ok us
danjel lennington@oag.ok gov

driggs@riggsabney com
rgarten@tiggsabney com
sweaver@riggsabney com
dpage@riggsabney com

tnance@riggsabney.com
sgentry@riggsabney.com

Ibullock@bullock-blakemore com
bblakemore@bullock-blakemore.com

mrousseau@motleyrice com

jorent@motleyrice com

ffitzpatrick@motleyrice.com

lward@motleyrice. com
fbaker@motleyrice com
bnarwold@motleyrice com
lheath@motleyrice com
cxidis@motleyrice.com
Imoli@motleyrice com

sjantzen@ryanwhaley com
pryan@ryanwhaley.com
pbuchwald@ryanwhaley.com

mhopson@sidley.com

jjorgensen@sidley. com

twebster@sidley.com
gtodd@sidley com
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Robert W. George robert george@tyson.com

L. Bryan Burns bryan burns@tyson com

Tyson Foods, Inc

Michael R. Bond michael bond@kutakrock com
Erin Walker Thompson erin.thompson@kutakrock.com
Dustin R Darst dustin darst@kutakrock.com
Kutak Rock LLP

COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN,
INC.; AND COBB-VANTRESS, INC.

R. Thomas Lay tl@kiralaw.com
Keri, Irvine, Rhodes & Ables

Jennifer S. Griffin jgriffin@lathropgage com
Lathrop & Gage, L.C.
COUNSEL FOR WILLOW BROOK FOODS, INC.,

Robert P. Redemann rredemann@pmtlaw net

Gregory Mueggenborg gmueggenborg@pmrlaw.net

David C Senger david@cgmlawok com

Petrine, McGivern, Redemann, Reid, Betry & Taylor, PLLC

Robert E. Sanders rsanders@youngwilliams com

E. Stephen Williams steve williams@youngwilliams com
Young Williams P A.

COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.
George W. Owens gwo@owenslawfirmpc com
Randall E. Rose rer@owenslawiirmpe com

The Owens Law Firm, P .C.

James M. Graves jgraves@bassettlawfirm com
Gary V. Weeks gweeks@bassettlawfirm com
Paul E Thompson, Jr. pthompson@bassettlawfirm com
Woody Bassett wbassett@bassettlawfirm com
K. C. Dupps Tucket ketucker@bassettlawfiim com

Bassett Law Firm
COUNSEL FOR GEORGE’S INC, AND GEORGE’S FARMS, INC.

John R. Elrod jelrod@cwlaw com
Vicki Bronson vbronson@cwlaw com
P. Joshua Wisley jwisley@cwlaw.com

Conner & Wintets, P.C.
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Bruce W. Freeman
D. Richard Funk
Conner & Winters, LLLP

COUNSEL FOR SIMMONS FOODS, INC.

John H Tucker

Leslie J. Southerland

Colin H. Tucker

Theresa Noble Hill

Rhodes, Hieronymus, Jones, Tucker & Gable

Terry W. West
The West Law Firm
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Bruce Jones
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chtucker@rhodesokla.com
thillcoutts@rhodesokla.com

terry@thewesetlawfirm com

dehrich@faegre.com
bjones@faegre com
kklee@baegre com
twalker@faegre com
cdolan@faegte com

dmann@mckennalong com

COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC

Michael D. Graves
D. Kenyon Williams, Jr.
COUNSEL FOR POULTRY GROWERS

William B Federman
Jennifer E. Sherrill
Federman & Sherwood

Chatles Moulton
Jim DePriest
Office of the Attorney Genetal

mgraves@hallestill com
kwilliams@hallestill com

wfederman@aol.com
ifs@federmanlaw .com

charles moulton@arkansag .gov

jim.depriest@arkansasag.gov

COUNSEL FOR THE STATE OF ARKANSAS AND THE ARKANSAS NATURAL

RESOURCES COMMISSION

Carrie Griffith

carrie elrodlaw@cox-internet.com

COUNSEL FOR RAYMOND C. AND SHANNON ANDERSON

Gary S. Chilton
Holladay, Chilton & Degiusti, PLLC

Victor E. Schwartz
Cary Silverman
Shook, Hardy & Bacon, LLP
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Robin §. Conrad reonrad@uschamber.com

National Chamber Litigation Center, Inc.

COUNSEL FOR AMICI CURIAE CHAMBER OF COMMERCE FOR THE U.S. AND
THE AMERICAN TORT REFORM ASSOCIATION

Richard C. Ford fordt@crowedunlevy.com
LeAnne Burnett burnetti@crowedunlevy.com
Crowe & Dunlevy

COUNSEL FOR AMICUS CURIAE OKLAHOMA FARM BUREAU, INC.
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James D. Bradbury, PLLC
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ASSOCIATION, TEXAS PORK PRODUCERS ASSOCIATION AND TEXAS
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Hogan & Hartson, LLP
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John D. Russell Tussell@fellerssnider com
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William A. Waddell, Jr. waddell@fec.net

David E. Choate dchoate@fec net

Friday, Eldredge & Clark, LLP
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Nikaa B. Jordan njordan@lightfootlaw com
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I also hereby certify that I served the attached documents by United States Postal Service,
proper postage paid, on the following who are not registeted participants of the ECF System:

C. Miles Tolbert Thomas C Green

Secretary of the Environment Sidley Austin Brown & Wood LLP

State of Oklahoma 1501 K Street NW

3800 North Classen Washington, DC 20005

Oklahoma City, OK 73118 COUNSEL FOR TYSON FOODS, INC,,

COUNSEL FOR PLAINTIFES TYSON POULTRY, INC., TYSON
CHICKEN, INC.; AND COBB-
VANTRESS, INC.

Dustin McDaniel

Justin Allen

Office of the Attorney General of Arkansas
323 Center Street, Suite 200

Little Rock, AR 72201-2610

COUNSEL FOR THE STATE OF
ARKANSAS AND THE ARKANSAS
NATURAL RESOURCES COMMISSION

/ [,/
/s/ Philip D. Hixon M /
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VERIFICATION
STATE OF ARKANSAS )
) 8§,
COUNTY OF BENTON )

Blake Evans, being first duly sworn on oath, states that he is employed with
Peterson Farms, Inc, that he does not have personal knowledge of all facts recited in the
foregoing AMENDED FOURTH SUPPLEMENTAL RESPONSES OF DEFENDANT,
PETERSON FARMS, INC. TO FIRST SET OF INTERROGATORIES, nor does any
one current or former employee of Peterson Farms, Inc have personal knowledge of all
the facts recited in the foregoing answers, but that the information has been gathered by
and from current and former employees of Peterson Farms, Inc ; that the responses are
true to the best of his belief based on the information supplied by such employees. | am
duly authorized to sign this Verification on behalf of Peterson Farms, Inc; that I have
read the answers to the foregoing Interrogatorics and that said responses are true and
correct to the best of my knowledge and belief, and that | have executed this Verification
as my free and voluntary act and deed representing the same

.
ﬁ:lake Evans

Signed and sworn to before me on the / L/ﬁ&ay of Octobet, 2008 by Blake

Evans.




